RULES GOVERNI NG THE ARKANSAS WETLANDS
M Tl GATI ON BANK PROGRAM

[ As anmended Sept enber 1997]
TITLE X1

SUBTI TLE I. GENERAL

Section 1201.1. PURPOSE.
This program is established to pronote the restoration,
mai nt enance and conservation of wetlands; to inprove
cooperative efforts anobng private, nonprofit and public
entities involved in this effort; and to offset |osses of
wet | and val ues caused by activities which otherw se conply
with state and federal |aws.

Section 1201.2. LEJ SLATI O\
Arkansas Code Annotated 815-22-1601 et seq.; Act 562 of
1995, the "Arkansas Wetlands Mtigation Bank Act," provides
a predictable, efficient framework for environnentally
acceptable mtigation including off-site mtigation when
such mtigation is required.

Section 1201.3. DEFI NI TI ONS.
As used herein, unless the context otherw se requires:

A "Act" nmeans the Arkansas Wtlands Mtigati on Bank
Act (A . C. A 815-22-1601 et seq.; Act 562 of 1995)
B. "Conpensatory mtigation" is the restoration

creation, enhancenent, or in exceptional circunstances,
preservation of wetlands and/or other aquatic resources
expressly for the purpose of conpensating for
unavoi dabl e adverse inpacts which remain after al
appropriate and practicabl e avoi dance and m nim zation
has been achi eved.

C. "Comm ssion" nmeans the Arkansas Soil and Water
Conservati on Comm ssi on.

D. "Comm ttee" neans the Wetlands Techni cal Advisory
Commttee which is established under the Act and Title
Xl of the Comm ssion rules.

E. "Creation" neans the establishnment of a wetland or
ot her aquatic resource on a non-wetland site.

F. "Credit" nmeans a nunerical value that represents
the wetl and resource functions and value of a site.

G "Enhancenent " nmeans activities conducted in
exi sting wetlands or other aquatic resources to achieve
speci fic managenent objectives or provide conditions
whi ch previously did not exist, and which increase one
or nore wetland functions. Enhancenent may involve
trade-offs bet ween wet | and resource structure,
functions, and values; a positive change in one
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function may result in negative effects to other
functions

H. "Executive Director" neans the Executive Director
of the Arkansas Soil and Water Conservation Conm ssi on.
l. "Mtigation" means the process of avoi di ng
i npact s, mnimzing inpacts, rectifying inpacts,
reducing or elimnating inpacts over tinme, and finally
conpensating for any renaining i npacts.

J. '"Mtigation bank"™ mneans the Arkansas Mtigation
Bank Program a publicly owned and managed system of
wetland sites, created or restored in accordance wth
this Act to conpensate for unavoi dabl e adverse inpacts
or any other action requiring mtigation.

K. "Site" means a specific mtigation project under
the Arkansas Mtigation Bank Program

L. "Permit action” nmeans activity under a specific
dredge or fill permt requested or issued pursuant to
Section 404 of the Federal Water Pollution Control Act
(33 US.C 1344) or any other action requiring
mtigation.

M "Practicable” mneans the proposed project is
feasi ble and capable of being done after taking into
consideration cost, existing technol ogy, and |ogistics
in light of overall project purposes.

N. "Restoration” neans re-establishnent of previously
existing wetland or other aquatic resource character
and function(s) at a site where they have ceased to
exist, or exist only in a substantially degraded state.

0] "Wet | ands" neans an area that has water at or near
the surface of the ground at sone tine during the
growi ng season (wetland hydrology). It contains plants

t hat are adapted to wet habitats (hydrophytic
vegetation) and is nade up of soils that have devel oped
under wet conditions (hydric soils) or any other
definition pronul gated by the Conm ssion.

Section 1201.4. ADM N STRATI ON.

A The Commission is authorized to initiate and
inplenent a mtigation banks program including the
adoption of standards and criteria for site evaluation,

sel ection and operation. The Comm ssion shall adopt
rules necessary and convenient to carry out this
pr ogram In consultation with the Conmittee, the

Executive Director shall carry out the provisions of
the Act and may:

1. Act as a bank sponsor; including, wthout
limtation, establishing and operating sites.

2. Set a sales price for credits in the
mtigation bank on behal f of the Conmm ssion.

3. Acquire or accept title fromwlling sellers
in the name of the Conmi ssion suitable for use as
sites.
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4, Pay costs incurred for alterations needed to
create or restore wetland areas for purposes of
carrying out the provisions of the Act.

5. Aut hori ze paynent of adm nistrative, research
or scientific noni toring expenses of t he
Commi ssion in carrying out the provisions of the

Act .

6. Receive funds from whatever source for the
voluntary acquisition of wetlands and interests
t her ei n.

7. Enter into contracts with state and federal

agenci es, nonprofit corporations, or other persons
for the managenent of sites.

8. Convey sites to other appropriate state
agenci es for managenent after sati sfactory
establishment of the functioning site. The
Comm ssion shall reserve such interest in the
site, as necessary, to protect its function and
val ue.

9. Enter into all agreenents necessary wth
federal agencies for the devel opnent and operation
of the mtigation bank including, wi t hout

limtation, execution of a banking instrunment(s)
with the U S. Arny Corps of Engineers.

10. Establish a well-defined plan for each site,
including prelimnary objectives, inventory of
resource values and an evaluation of nonitoring
for each approved program

Section 1201.5. APPEALS.
Except as otherwise provided herein, the applicant my
appeal, pursuant to Title I, Subtitle V of the Comm ssion's
rules, any decision or action of the Executive Director
under these rules.

SUBTITLE 1'I.  WETLANDS TECHNI CAL ADVI SORY COW TTEE
Section 1202.1. MEMBERSHI P.

A. This Committee shall be made up of the directors,
or their desi gnees, of the Arkansas Forestry

Conmi ssion, Arkansas Gane & Fish Comm ssion, Arkansas
H ghway & Transportation Departnent, Departnent of
Arkansas Heritage, the Arkansas Departnment of Pollution
Control & Ecol ogy, and two (2) public nenbers appointed
by the Commi ssion. Addi ti onal ad hoc nenbers may be
naned from related federal agencies for advisory
pur poses only.

B. Sel ection of public nenbers shall be nade on the
basis of their know edge of wetlands w th consideration
given to the wide variety of interest in wetlands.

C. Term Limts - The public nmenbers of the Conmttee
shall be appointed for five-year terns. I ndi vi dual s
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appointed are eligible for reappointnent at the
expiration of this term

D. Repl acenent of Public Menbers - Any vacancies
arising in the appointed public nenbership of this
Commttee shall be filled by the Comm ssion.

Recommendati ons of the Commttee on appointees for the
position shall be submtted to the Conm ssion wthin
thirty (30) days of the vacancy. The appoi ntee shall
serve the unexpired term and be eligible for
r eappoi nt nent.

E. Oficers - The Commttee shall elect a chairmn
and a vice-chairman annually from anong its nenbers.
Any menber may be elected to succeed hinself in office.
The Executive Director shall appoint an ex-officio
secretary to provide adm nistrative assistance to the
Comm ttee.

F. Public nmenbers of the Commttee nay be reinbursed
for actual expenditures for reasonable and necessary
expenses associated with attending Commttee neetings,
site visits, or other approved activities required for
fulfilling Commttee obligations under the Act.

Section 1202.2. PROCEDURES.

A. Meet i ngs:
1. Regul ar neetings - It shall be the duty of
the Conmttee to neet regularly, when necessary on
a quarterly basis, for the purpose of conducting
t he business of the conmttee.
2. Speci al neetings - Special neetings of the
Commttee may be called at any time at the
discretion of the Chairman or the Secretary.
Special neetings may also be called upon the
request of any two nmenbers of the Commttee.

B. Quoruni Deci sions - Four (4) menbers  shal
constitute a quorumat any neeting of the Conmittee. A
gquorum shall be required for any action on issues

before the Commttee. Any action which is not reached
by a consensus should be presented to the Executive
Director with the multiple recommendations to be
consi der ed.

C. Records - The Secretary shall maintain the
official records of the Conmttee, including: accurate
mnutes of each Committee neeting, a log of al
applications received, a summary of all discussions
upon which Commttee decisions are based and a copy of
all recommendations of the Conmttee to the Executive
Director. For each site a record of each transaction
the noney and acreage involved, and an evaluation of
the success of the project will be maintained.

D. Notice of Meetings - Witten notice of all regular
and special neetings shall be provided to Committee
menbers and others requesting such notice by the
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Secretary. However, notice of special neetings nmay be
gi ven by tel ephone when necessary.

E. Duties -
1. Rul es. Act as consultant to the Conm ssion
in the admnistration of rules related to the
wetlands mtigation bank. These rules and

regul ati ons shall be devel oped according to the
Arkansas Adm nistrative Procedures Act, A CA 8
25-15- 201 et seq.

2. Revi ew and comrent on proposed sites.

3. Partici pate in site visits for t he
establishnment, evaluation and certification of
sites, and as necessary to verify conpliance with

the Act.
4, Prepare and file quarterly and annual
reports.
SUBTITLE 111. MTIGATI ON BANK PROGRAM - | N GENERAL
Section 1203.1. | DENTIFICATION OF NEED FOR M TI GATI ON
SI TES.
The Executive Director shall:
A. Consul t W th t he Committee, agenci es and

interested parties as to the area of greatest need and
the greatest interest in a the mtigation bank.

B. Review priority listings or designation of areas
of wetl and val ues.

Section 1203.2. CRITERIA FOR PRI ORI TI ZI NG LOCATI ON COF
M Tl GATI ON SI TES.

Prioritizing the location of sites wll i ncl ude
consideration of the follow ng:
A. Areas that offer potential wetland values nost
needed for conpensatory mtigation.
B. Potential for linking corridors or small areas
into one large site.
C. Areas that offer the nost feasible conditions for
successful establishnment as a viable wetl and,;
D. Areas that are nobst cost-effective in the
establ i shment and mai ntenance as wetl and sites;
E. Areas that wll incorporate |and adjacent to or
near ot her public | ands.
F. St ate-wi de wet| ands pl ans or strategies.
Section 1203.3 OPERATION PLAN FOR EACH SI TE.
A The Executive Director shall, in consultation with
the Commttee, develop and inplenent a site plan for
each site. The plan shall include, but not be limted
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to, the system of resource values and credits for each

site.

B. The Executive Director nmay sell_credits from any site

prior to the establishment of wetlands functions if:
1. the Executive Director determnes that the
i npl emrentation of the site plan will likely result in
the establishment of wetland functions on the site
according to the criteria established by the site
pl an, and
2. the US Arny Corps of Engineers or other
appropri ate agency approves the site plan and sal e of
credits prior to the establishment of wetlands
functi ons.

C. Al'l public agencies which are required by permt

action to provide conpensatory mitigation shall, when

mtigating offsite, use the mtigation banks creat ed
under the Act when practicable.

Section 1203.4. BANK EVALUATI ON - EXECUTI VE DI RECTOR.
A Peri odi cal |y, t he Executive Director shal
evaluate the wetlands functions and values created
Wi thin each site according to criteria established in
t he pl an.

B. The evaluation shall include a conparison of the
current functions and values wth the anticipated
functions and val ues.

C. If the Executive Director finds any significant
disparity between the actual and anticipated functions
and val ues, he may:

1. Suspend the withdrawal of credits from that
site; or
2. Take pronpt action to assure that the

anticipated functions and val ues are established.

Section 1203.5. LONG TERM MONI TORI NG AND REPORTI NG

A The Executive Director shall maintain a record of
actions for each site and conduct nonitoring of sites
with noney set aside for that purpose in the Arkansas
Wat er Devel oprment Fund.

B. The Executive Director shall prepare annual
reports on noneys spent and received for each site.
Copies of the report shall be provided to the
Comm ssion, the Conmittee, and other persons requesting
a copy.

SUBTI TLE 1V. PROCEDURE FOR SPECI FI C SI TE SELECTI ON

Section 1204.1. SOLICITATION OF SU TABLE SI TES.
Upon prioritizing the location of mtigation bank sites
under Section 1203.2, the Executive Director shall solicit
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for available sites for a mtigation bank wthin the
priority areas.
A Notice shall be published soliciting land to be
used as sites, including a detailed description of the
type of land needed, and requesting that |andowners
interested in selling their property for this purpose
contact the Executive Director.

B. Existing lists held by state or federal agencies
shall be reviewed for appropriate potential sites.

C. The |and owner or a site sponsor [any interested
individual, or public or private organization or

agency] may be requested to provide the Executive
Director with a witten proposal detailing the proposed
site to be considered, including both a general
description and a legal description of the land. Site
visits maybe nmade by the Commssion staff or the
Comm ttee when the Executive Director determnes it to
be beneficial.

Section 1204.3. EVALUATI ON OF AVAILABLE SI TES.

A. The Commttee shall review each proposal to
determ ne whether the proposed site is a desirable,
feasible location for a site based upon Section 1204.4
criteria.

B. The Committee conpares all feasible sites and
prioritizes them according to Section 1204.4 and nakes
a recommendation to the Executive Director as to the
nost desirable | ocations to pursue.

Section 1204.4. SITE EVALUATI ON CRI TERI A.

Eval uation of a potential site shall include consideration
of the foll ow ng:
A. Hi storical wetland trends, including the estinmated

rate of current and future |osses of the respective
types of wetl ands.
B. Current and potenti al contributions of t he
wet | ands to:

1. Wildlife, mgratory birds and resident

speci es;
2. Commerci al and sport fisheries;
3. Surface and ground water quality and

gquantity, and flood noderati on;
4. Habitat and species diversity;

5. Qut door recreation, including enhancenent of
sceni ¢ wat erways; and
6. Scientific and research val ues.

C. Location of sites in relation to:
1. Location of permt actions where mtigation
m ght be used;
2. Probability of establishing a successful site

based on physical and ecological characteristics
of the site;
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3. Maxi m zati on of wetlands functions and
val ues; and
4, Recomendati ons of state wetl ands pl ans.

D. Econom c i npact of establishing the site.

E. Costs invol ved -
1. Consi der actual <costs of l|and acquisition,
and est abl i shnment and proj ect ed cost of
mai nt enance, and managenent of the site.
2. I ncl ude an eval uation of t he cost
ef fecti veness of each site based on the percentage
of the acquired I|and package which is prior
converted wetlands to be reclained, existing
wet | ands, and upl ands.

F. Requirenents of the permtting agencies.

Section 1204.5. ACQUI SITION AND DEVELOPMENT OF THE
SELECTED SI TE.
A. The Executive Director shall attenpt to negotiate
an option to purchase the highest rated site. |If he is
unsuccessful in obtaining the option, then he shall
negotiate with the second highest rated site and so on
until he has obtained the necessary site(s) or
determ nes that the remaining sites are not acceptable
for the mtigation bank.
B. The purchase price of the site shall be
negoti ated, but the price cannot exceed the appraised
val ue of the | and.
C. A site plan shall be devel oped. This plan shall
recei ve approval prior to purchase of the |and.

D. The land is purchased and the site devel oped
according to the plan. The Executive Director shall
have the authority to nake all purchases and enter into
all contracts necessary to develop the site in

accordance with the plan.

SUBTI TLE V. APPLI CATI ON FOR BANK CREDI TS

Section 1205.1. WRITTEN APPLI CATI ON.
The applicant shall submt to the Comm ssion a witten
application for bank credits. Copies of the 404 Permt,
speci al conditions, or other necessary docunents nay be
attached.. The Comm ttee shall review the application and
provi de a recomrendation to the Executive Director.

SUBTI TLE VI. FUNDI NG

Section 1206.1. SOURCES.
The foll owi ng noneys shall be used for purposes contained in
t he Act:
A. Moneys received from the sale of mtigation bank
credits;

Page 8 of 9



B. Any noneys appropriated for that purpose by the
CGeneral Assenbly;

C. Moneys obtained by gift, bequest, donation or
grant from any public or private source for the
purposes of carrying out the intent of the Act;

D. Moneys obtained from state financial assistance
progranms for the purpose of carrying out the intent of
the Act; and

E. Moneys obtained from interest or other earnings
from investnents of noneys set aside for carrying out
t he purposes of the Act.

Section 1206.2. RECEIPTS.

A. Deposits. Al noney received for carrying out of
the provisions of the Act shall be deposited in the
Arkansas Water Devel opnent Fund.

B. Recor ds. The Comm ssion shall keep a record of
all noneys deposited in and w thdrawn from the fund.
The record shall indicate by separate cumnulative
accounts the sources from which the noneys are derived
and the activity against which each wthdrawal is
char ged.

Section 1206.3. USE OF FUNDS
The Executive Director may use the noneys in the Arkansas
Wat er Devel opnent Fund for the follow ng purposes:

A Acqui sition of voluntary land suitable for use in
the mtigation bank.
B. Paynment of costs incurred for alterations needed

to create, restore or enhance sites for purposes of
carrying out the provisions of the Act.

C. Paynent of adm nistrative, research or scientific
nonitoring expenses of the Comm ssion in carrying out
the provisions of the Act.

D. Repaynment for financial assistance received from
state financial assistance prograns, including interest
and applicable fees, used for the purposes of carrying
out the intent of the Act.

E. Use for any other purpose related to wetlands
creation, restoration and preservation.

userdrv/aswcc rules/title xii
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